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performed. But the court held that, though specific performance would 
have been decreed if the decedent had promised to leave him properly, 
he could not get the statutory rights^ of inheritance attendant on 
adoption, without a strict compliance with the statute. This doctrine 
has been followed by the majority of cases, which deny relief at law 
or equity. 9 On principle, however, it would seem that, though equity 
could not force the deceased to adopt the child, it should decree, as it 
does in contracts to devise property, 10 that the legal results of adop- 
tion be accomplished, namely, that the child be declared a legal heir 
and entitled to his share of the estate. 11 

"Where recovery has been refused, can the child recover the reason- 
able value of services rendered in the performance of his contract? 
The general rule is that where people live in a family relationship, 
services rendered to each other are presumed to be gratuitous. 12 This 
rule is not restricted to blood relations, but applies also to adopted 
children. 13 An express promise to leave property in consideration of 
such services is enough to rebut the presumption of gratuity, and 
recovery has been allowed on a quantum meruit even where the express 
promise was unenforcible. 1 * By analogy, since a promise to adopt 
may give rights of inheritance if performed, it ought also to be suffi- 
cient to rebut the presumption that the services were intended as a 
free gift, and a recovery at least for work and labor should be allowed. 



Betention by Executor or Administrator op Debts Barred by 
Statute op Limitations. — On any discussion of the right of the executor 
or administrator to set ofi debts barred by the Statute of Limitations, 
three main considerations arise: the effect of the Statute on the debt, 
the claimant's interest in the estate, and the remedies at the disposal 
of or employed by him. In jurisdictions where the Statute bars both 
remedy and right, no deduction for barred debts is permitted. 1 Beal 
property is not subject to the doctrine, since not even valid claims can 

"Renz v. Drury (1896) 57 Kan. 84, 45 Pac. 71; Albring v. Ward, supra; 
see Chehak v. Battles, supra; Prince v. Prince (Ala. 1915) 69 So. 906; 
contra, Crawford v. Wilson (1913) 139 Ga. 654, 78 S. E. 30; Thomas v. 
Maloney (1909) 142 Mo. App. 193, 126 S. W. 522; see Hood v. McGehee, 
supra. 

"See note 6, ante. 

"Thomas v. Maloney, supra. "Though the death of the promisor may 
prevent a literal enforcement of the contract, yet equity considers that 
done which ought to have been done, and, as one of the consequences, if 
the act of adoption had been consummated, would be that the child would 
inherit as an heir of the adopter, equity will enforce the contract by de- 
creeing that the child is entitled to the fruits of a legal adoption." Craw- 
ford v. Wilson, supra, at p. 659. Of course, in such a case, the father 
could defeat the rights of his child by willing away his property. See 
Thomas v. Maloney, supra. 

"Woodward, Quasi-Contracts, § 51. 

"Deppen v. Personette (1900) 93 111. App. 513. 

"See Renz v. Drury, supra; Taylor v. Thieman (1907) 132 Wis. 38, 
111 N. W. 229. 

'Hesley v. Shaw (1905) 120 III. App. 92; even where the debt is barred 
subsequent to the death of the testator. Lighfs Estate (1890) 136 Pa. 
211, 20 Atl. 536. But debts of legatees are sometimes also advancements, 
and thus removed from the operation of the statute. Re Esmond (1910) 
154 111. App. 357; see Boden v. Mier (1904) 71 Neb. 191, 98 N. W. 701. 
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ordinarily be charged against it, 8 nor are the proceeds of its sale 
usually held liable to set-off for debts, 3 nor are specific bequests. 4 The 
doctrine is thus confined to pecuniary legacies, and to shares either 
under a will or in administration proceedings. 

"Where the only remedy at the disposal of the claimant is of an 
equitable nature, there is practical unanimity of judicial opinion in 
permitting the executor or administrator to deduct the barred claim. 
It is said that the legatee who invokes the aid of equity must do equity; 8 
that the Statute of Limitations applies only to actions, with the result 
that the executor, being rightfully in possession of the funds of the 
estate, may retain so much as may be necessary to satisfy the debt;' 
and that the debts of the legatee are assets of the estate which are in 
his own hands and out of which he may be wholly or partially paid. 7 
The methods by which equity seeks to accomplish its conception of the 
equities of the parties are open to criticism, but a more fundamental 
objection is the inequity of the result. Many of the debts thus retained 
were never intended to be enforced by the decedent, many have been 
long forgotten or condoned; and the testator has ample means of 
enforcing barred claims by means of advancements or charges. His 
neglect so to enforce them should be presumed to have been intentional. 8 

Where the claimant has a remedy at law and employs it to enforce 
his demand, it is difficult to support any right of retainer; for at law 
the estate is a debtor and the rules of technical set-off should apply.' 
Where the remedies are concurrent and the claimant asks relief in 
equity, numerous difficulties arise in the attempt to apply the doctrine 
of the English equity courts. The equitable remedy seems to be in 
such cases merely a simpler method of collecting a debt, equitable only 

TDearborn v. Preston (1863) 89 Mass. 192; La Foy v. La Foy (1887) 
43 N. J. Eq. 206, 10 Atl. 266; Marvin v. Bowlby (1905) 142 Mich. 245, 105 
N. W. 751; but see Re Akerman [1891] 3 Ch. 212. 

'Smith v. Kearney (N. Y. 1848) 2 Barb. Ch. 533; Marvin v. Bowlby, 
supra; see Sartor v. Beatty (1886) 25 S. C. 293; but in Fiscus v. Moore 
(1889) 121 Ind. 547, 23 N. E. 362, it was held that valid debts could be 
retained, the sale under authority of statute divesting the title of the 
devisee. 

*See Re Akerman, supra; but see Re Taylor [1894] 1 Ch. 671, where 
profits in a brewery were held not to be a specific legacy under this doc- 
trine. For other limitations, see 2 Ashburner, Equity, 609-611. 

"Courtenay v. Williams (1844) 3 Hare, 539, aff'd. 15 L. J. Ch. 204. For 
American authorities following this case, see 16 Columbia Law Rev. 266. 

"Courtenay v. Williams (1844) 3 Hare, 539. Wigram, V. C, declared 
that such a right of retainer exists at common law, citing Spears v. Hart- 
ley (1800) 3 Esp. 81 ; Higgins v. Scott (1831) 2 B. & Adolph. 413. These 
cases, instances of liens long recognized at common law, do not fully sup- 
port his contention. 

"Courtenay v. Williams, supra. There seems to be no authority for 
declaring barred debts assets of the estate. 

•See Holt v. Libby (1888) 80 Me. 329, 14 Atl. 201. While following the 
equitable doctrine, the courts modify its rigor by permitting extrinsic evi- 
dence as to the intention of the decedent to condone the debt. Leask v. 
Hoagland (1909) 64 Misc. 156, 118 N. Y. Supp. 1035. The practice is 
hard to support on principle. 2 Schouler, Wills, Executors & Adminis- 
trators (5th ed.) 1547, n. 1. 

"Allen v. Edwards (1883) 136 Mass. 138; Holt v. Libby, supra: see 
Reed v. Marshall (1870) 90 Pa. 345. 
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in name 10 and hence subject to legal rules. The probate courts of 
New York have followed the English view, though the claimant has 
a legal remedy, on the ground that the existence of an equitable lien 
renders the doctrine of concurrent remedies inapplicable. 11 This argu- 
ment begs the question, for the court must first determine whether there 
is any justification for the existence of an equitable lien. In effect, 
the court is constructing a fiction in defiance of legal and equitable 
principles 12 on which to base its refusal to enforce the Statute of Limi- 
tations. The recent case of Kimball v. Scribner (App. Div. 2nd Dept. 
1916) 161 N. Y. Supp. 511, greatly weakens the previous authorities 
by deciding that in an action at law the executor cannot set off barred 
debts. It is not, therefore, strictly inconsistent with the earlier cases; 
but both the effect of the decision in pointing out a method of evading 
the equitable rule, and its intimations of the unsoundness of any dis- 
tinction in the treatment of the question, 13 make it seem probable that 
the courts of New York are about to execute a change of front on the 
whole doctrine of the right of retainer. 

__ Hancock - Harper (lg77) gg In ^j ™ 

n Re Bogart (N. Y. 1882) 28 Hun, 466; Rogers v. Murdock (N. Y. 
1887) 45 Hun, 30. 

tt "It is the very essence of this conception" — i. e., the equitable lien — 
"that, while the lien continues, the possession of the thing remains with 
the debtor or person holding the proprietary interest subject to the en-, 
cumbrance". 1 Pomeroy, Eq. Jur. (3rd ed.) § 165. 

"See Harrod v. Carder (1888) 3 Ohio C. C. 479. 



